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REMARKS 

This is a full and timely response to the outstanding Office Action mailed 
February 14, 2005. Upon entry of this response, claims 1-18 remain pending in the 
present application. 

In the Office Action, pending claims 1-18 have been preliminarily rejected for 
obviousness under 35 U.S.C. § 103(a). Claims 1-4, 6, 8, 10-12, 14, and 16-18 have 
been preliminarily rejected as being unpatentable over U.S. Patent No. 6,018,682 to 
Rise (hereinafter "Rise") in view of U.S. Patent No. 5.682,882 to Lieberman 
(hereinafter "Lleberman"). Claims 5, 7, 13, and 15 have been preliminarily rejected 
as being unpatentable over Rise and Lieberman in view of U.S. Patent No. 
5,717,825 to Lamblin (hereinafter "Lamblin"). Claim 9 has been preliminarily rejected 
as being unpatentable over Rise and Lieberman and Lamblin in view of U.S. Patent 
No. 6,188,777 to Darrell et al. (hereinafter "Darrell"). The Applicant traverses all of 
the rejections of the Office Action. Reconsideration and allowance of the subject 
application and presently pending claims 1-18 is respectfully requested. 

I. Examiner Interview Summary 

An Examiner Interview was held telephonically, at 2PM on March 23, 2005. 
An agenda for the meeting was sent by fax, per the Examiner's request, on March 
14, 2005, however the agenda was not received by the Examiner before the 
Examiner Interview. As a result, much of the information in the agenda was read 
over the phone. 

The purpose of the Examiner Interview, per the Applicant's agenda and 
statements, were to clarify one of the claim elements of the first claim - psychomotor 
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behavioral element. As discussed during the Interview, the Applicant is of the 
opinion that the Examiner has provided the term a broader meaning than is 
warranted. Dictionary definitions of the temris were provided. The final Office Action 
rejected the claims, suggesting that a reference that discloses a sensor for sensing 
the onset of seizures teaches sensing psychomotor behavioral elements. The 
Applicant explained that, as concluded by modern science, seizures are brought on 
my neuromotor irregularities and are unaffected by psychomotor activity. Therefore, 
by definition and teachings, a sensor that senses a seizure, or the likely onset 
thereof, is not sensing any psychomotor activity, which means, by definition. Rise 
cannot teach the first element of claim 1 . 

With regards to the Examiner's interpretation of the 'psychomotor behavioral 
activity' limitation, paragraph 0048 (which was cited on page 7 of the Final Office 
Action) was briefly discussed. The Examiner mentioned that the Applicant discussed 
both psychological as well as neurological activities with respect to psychomotor 
behavior. Psychomotor is defined as "of or relating to motor action directly 
proceeding from mental activity." Therefore, by definition, psychomotor activity can 
not take place without some type of neurological or neuromotor activity ("motor 
action"), which is why neurological activity is discussed in the application. However, 
the disclosure does not suggest that neurological activity is a subset of psychomotor 
activity. The Examiner did not discuss any definition for psychomotor that varied 
from the dictionary definition during the remainder of the interview. 

As the Examiner did not wish to discuss the Rise reference or the definitions 
from the Examiner Interview Agenda, the interview turned to a few of the Examiner's 
concerns. The first concern the Examiner mentioned is that this technology is not in 
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his area of expertise. We responded that we assumed that no one at the U.S. 
Patent Office has expertise in the area of psychomotor behavior, psycholinguistics, 
or social anthropology. This dearth of expertise is the result of very little technical 
innovation in this area and, while we sympathize with his receiving this assignment, 
we are willing to help him understand any questions he has in regards to this field. 
Further to that point, we would be more than happy to schedule additional Examiner 
Interviews for the purpose of educating the Examiner in this scientific field. 

Another concern of the Examiner's was the scope of claim 1 and claim 12. 
The Examiner stated he was concerned that, if allowed, claims this broad could stifle 
innovation in this field and, similarly, could generate animosity toward the USPTO. 
The Applicant expressed understanding of this concern. However, the Applicant has 
developed something no one else has previously created, namely a programmable 
device for sensing psychomotor behavior. The Applicant's experience in this field, 
both before filing the application and during prosecution, has failed to reveal anyone 
else developing a programmable device for sensing psychomotor behavioral activity. 
If prosecution of the present application shows the Applicant to be the only person to 
have developed a programmable device that senses psychomotor behavioral activity, 
then he is deserving of a patent that reflects the scope of this innovation. 

The Examiner admitted having difficulty finding relevant prior art in his 
searching. Again, the Applicant understands this difficulty, as he believes there is 
nothing remotely similar disclosed in any patent application or in any other literature. 
This comment further enforces the belief of the Applicant that he is entitled to patent 
protection that is broad and scope. 
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We discussed the equation at paragraph 0060 of the application. The 
Applicant explained he uses this equation, in part, to identify at least one 
psychomotor behavioral element behind an activity. As is illustrated in FIG. 1, the 
sensor senses an activity undertaken by an individual; the information retrieved by 
the sensor, in combination with the equations disclosed in the application, is used to 
determine at least one psychomotor behavioral element behind the activity; and the 
psychomotor behavioral element can be used to calculate a preferred modality of the 
individual. The Examiner requested a more detailed flow chart, as he is used to flow 
charts having decision elements, e.g., yes/no choices with differing directions along 
the flow chart. Unfortunately, the Applicant is unable to comply because this 
invention is a bit too simple. Even in FIG. 2, which illustrates a number of different 
activities to undertake following the calculation of preferred modalities, the invention 
basically receives information through the sensor, processes the information, and 
outputs information without ever making a decision. 

Finally, the Examiner suggested combining claims 6, 7, and 9 with claim 1 
may make claim 1 allowable. Claim 9 was previously rejected over Rise, Leiberman, 
Lamblin, and Darrell, and claims 1,6, and 7 were rejected using only those 
references. As all four of those claims were rejected over those four references, the 
Applicant does not understand how combining those claims overcomes the rejection 
(particularly since claims 7 and 9 already depend from claim 6 and claim 1 ). The 
Applicant believes this suggestion is more directed toward the Examiner's concerns 
that claim 1 is too broad than his belief that combining the claims will overcome the 
references in a way their current structure does not. The Applicant will not be 
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narrowing the scope of claim 1 unless he sees prior art references that teach the 
limitations of claim 1 . 

II. Response To Claim Rejections Based On Obviousness 

It is well established at law that, for a proper rejection of a claim under 35 
U.S.C. §103 as being obvious based upon a combination of references, the cited 
combination of references must teach, disclose, or suggest, either implicitly or 
explicitly, all elements/features/steps of the claim at issue. See, e.g.. In re Dow 
Chemical . 5 U.S.P.Q. 2d 1529, 1531 (Fed. Cir. 1988). and In re Keller . 208 U.S.P.Q. 
871,881 (C.CP.A. 1981). 

To establish prima facie obviousness of a claimed invention, all the claim 
limitations must be taught or suggested by the prior art. MPEP 2143.03. Therefore, 
if the Examiner intends to maintain the obviousness rejections, based upon a 
combination of prior art references, the Applicant respectfully requests that the 
Examiner identify the specific teachings within the prior art that teach or suggest all of 
the claim limitations, specifically "sensing at least one psychomotor behavioral 
element." 

A. Claim 1 

Independent claim 1 reads: 

A method of obtaining information regarding an 
environment for an individual, having preferred 
modalities and engaged in activity, using a 
programmable device, said method comprising the 
steps of: 

sensing at least one psychomotor 
behavioral element of the activity engaged by the 
individual; and 
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determining the preferred modalities of the 
individual based on the psychomotor behavioral 
element of the activity engaged by the individual. 
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(Emphasis Added) 

The Applicant respectfully submits that Rise in view of Lieberman, fails to 
teach, disclose, or suggest at least the above-emphasized element of claim 1 . 

Specifically, Rise in view of Lieberman fails to at least teach, disclose, or 
suggest sensing a psychomotor behavioral element. Lieberman falls to at least 
teach, disclose, or suggest sensing a psychomotor behavioral element and the Final 
Office Action makes no suggestion to the contrary. Therefore, only the suggestion 
that Rise teaches sensing a psychomotor behavioral element will be addressed. 

Here is a list of terms that may be helpful in this discussion (all taken from 

Merriam-Webster's Collegiate Dictionary, 11*^ Ed.): 

Psychomotor - of or relating to motor action directly proceeding from mental 
activity. 

Mental - of or relating to the total emotional and intellectual response of an 
individual to external reality. 
Psychology - the science of mind and behavior. 
Mind - the element or complex of elements in an individual that feels, 
perceives, thinks, wills, and esp. reasons; the organized conscious and 
unconscious adaptive mental activity of an organism. 

Behavior - the response of an individual, group, or species to its environment. 
Environment - the circumstances, objects, or conditions by which one is 
surrounded. 

Neurology - the scientific study of the nervous system esp. in respect to its 
structure, functions, and abnormalities. 

Brain - the portion of the vertebrate central nervous system enclosed in the 
skull and continuous with the spinal cord ... that is composed of neurons and 
supporting and nutritive structures (as glia) and that integrates sensory 
information from inside and outside the body in controlling autonomic function 
(as heartbeat and respiration), in coordinating and directing correlated motor 
responses, and in the process of learning. 

Psychomotor activities cannot be discussed comprehensively without 
mentioning neuroscience and neuromotor activities (which are discussed, although 
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not labeled, in the application). Psychonnotor activity is motor activity proceeding 
from mental activity - that is an emotional or intellectual responsive action to an 
external reality. However, any motor activity requires a nervous system with some 
functionality, such as muscles responding to signals from the brain, which is studied 
by neurology. Therefore, psychomotor activity cannot be expressed (as presently 
understood by science) without neuromotor activity. 

Most activities in which a body engages have a neuromotor element and a 
psychomotor element (one is not a subset of the other, but they may both be a 
subset of an activity). Smiling, for instance, requires neuromotor skills. The brain 
must tell the facial muscles to move in a manner that causes one or both corners of 
the mouth to rise. Smiling also has a psychomotor element. An individual's 
feelings, perceptions, and thoughts have an effect on how the individual smiles. If a 
device were made to only sense whether someone was smiling, it would only be 
sensing a neuromotor activity and it would not teach the Applicant's invention or 
infringe the Applicant's claim. If a device were made that could sense a person's 
feelings, perceptions, or will by how that person was smiling (is the person amused, 
uncomfortable, forcing the smile to appease another person, or trying to mask 
hostility?), it would be teaching a significant element of the Applicant's invention. 

Occasionally, a life form can engage in neuromotor activity without engaging 
in psychomotor activity. History contains many examples of cadavers sitting up, 
twitching, etc., and all such activity is the result of either a gas buildup in the cadaver 
or random electric activity in the nerves (neuromotor system). The dead person is 
mentally incapable of expressing feelings, perception, or reason, but the nen^ous 
system of the corpse may be made temporarily active by electrical current. Similarly, 
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a seizure will result in neuromotor activity without psychomotor activity. A person 
having a seizure has no mental ability to control or affect their neuromotor activity. A 
person having a seizure cannot express feelings, perception, or reason during the 
seizure. A person cannot mentally initiate a seizure (again a seizure is a neural 
activity, specifically an imbalance within and between nerve cells in the body, as 
described in the attached "What is Epilepsy"). 

As a seizure does not have a psychomotor element, it is impossible (based at 
least on known scientific possibilities) to sense a psychomotor element within a 
seizure. You cannot sense an emotion or thought of a person during a seizure 
based on their actions. Understanding this is key to evaluating the Rise reference. 
Rise teaches sensing a seizure or the onset thereof. As sensing a seizure or the 
onset thereof does not, cannot, involve sensing psychomotor behavioral activity, Rise 
does not teach or suggest sensing a psychomotor behavioral element. 

As can readily be seen, the Applicant's claim is limited to sensing 
psychomotor behavior elements, rendering the claim nonobvious in view of Rise and 
Lieberman. Therefore, the Applicant respectfully requests withdrawal of the present 
rejection. 
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B. Claims 2-1 1 

The Applicant respectfully submits that since claims 2-1 1 depend on 
independent claim 1 , claims 2-1 1 contain all limitations of independent claim 
1. Since independent claim 1 should be allowed, as argued above, pending 
dependent claims 2-1 1 should be allowed as a matter of law for at least this 
reason. In re Fine . 5 U.S.P.Q. 2d 1596. 1608 (Fed. Cir. 1988). 
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C. Claim 12 

Independent claim 12 reads: 

A programmable apparatus for obtaining 
information regarding an environment to an individual 
having preferred modalities, said apparatus 
comprising: 

at least one sensor for sensing psychomotor 
behavioral activity of the individual; and 

a processing unit connected to the sensor for 
receiving the sensed psychomotor behavioral activity 
and calculating the individual's preferred modalities 
based on the sensed psychomotor behavioral activity. 



(Emphasis Added) 

The Applicant respectfully submits that Rise in view of Lieberman, fails to 
teach, disclose, or suggest at least the above-emphasized element of claim 1 . For 
reasons identical to those given in the defense of claim 1 , claim 12 is allowable. 
Specifically, the Applicant's claim is limited to sensing psychomotor behavior activity, 
rendering the claim nonobvious in view of Rise and Lieberman. Therefore, the 
Applicant respectfully requests withdrawal of the present rejection. 



D. Claims 13-18 
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The Applicant respectfully submits that since claims 2-1 1 depend on 
independent claim 1 , claims 2-1 1 contain all limitations of independent claim 
1. Since independent claim 1 should be allowed, as argued above, pending 
dependent claims 2-1 1 should be allowed as a matter of law for at least this 
reason. In re Fine . 5 U.S.P.Q. 2d 1596. 1608 (Fed. Cir. 1988). 
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An Information Disclosure Statement is being filed concunrently with this Office 
Action response. The reference in the Information Disclosure Statement, Evaluation 
of Techniques for Ocular Measurement as an Index of Fatigue and the Basis for 
Alertness Management , was located by the Examiner in a search performed on 
February 7, 2005 and published to the transaction history of the present application. 
As the Examiner had mentioned he was having trouble locating worthwhile 
references, this reference may be interesting. 

The reference, published through the United States Department of 
Transportation, discusses biobehavioral monitors for detecting drowsiness. 
Specifically, on page 7, the report indicates, "driving is fundamentally a vigilance task 
requiring psychomotor reactions." While nothing in the reference teaches the 
Applicant's claimed invention, they do employ technologies that are cognizant of 
psychomotor activities. One technology, PERCLOS, as described on page 8 of the 
report, uses scoring of slow eye closure by trained observers, who are trained to 
identify how much of the pupil they observe over time (see page 35-36 of the report). 
The report also describes an EEG test, which is correctly described on the table on 
page 27 as neurobehavioral. A head-motion sensor and eye-blink detector are also 
discussed. Pupil visibility, blinking, and head motion are all activities that may have 
psychomotor behavioral elements indicative of drowsiness. 

Unfortunately, the report does not explain how the results of the sensed 
activity become data indicating drowsiness. Specifically, if the sensed activity is 
applied to a chart or held against a predetermined bar to determine drowsiness, e.g., 
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less than three eye blinks in a minute means drowsiness, then a psychomotor 
behavioral element is never determined from the activity. If anything, the lack of 
meaningful data from the eye-blink and head-motion tests shows they were unable to 
identify psychomotor behavior without human observation. Nonetheless, it may be 
useful in evaluating the present application to consider recent unsuccessful efforts to 
sense psychomotor behavioral activity. 



IV. Demonstration of the Technoloav 

The Applicant offered to demonstrate the technology to the Examiner during 
the Examiner Interview. Unfortunately, we never got to make the demonstration. It 
may be of further value to the Examiner, in searching for relevant prior art, to view a 
demonstration of the technology in operation. If the Examiner would like to view a 
demonstration of the technology, he may visit this site: 

http://www.nextstagevolution.com/forest/bha-mean-fhas.cfm , which will immediately 
initiate the demonstration. 



V. Prior Art Made of Record 

The prior art made of record has been considered, but is not believed to affect 
the patentability of the presently pending claims. 
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CONCLUSION 



In light of the reasons set forth above, the Applicant respectfully subnfiits that 
all rejections have been traversed, rendered moot and/or accommodated, and that 
presently pending claims 1-18 are in condition for allowance. Favorable 
reconsideration and allowance of the present application and the presently pending 
claims are hereby courteously requested. If in the opinion of the Examiner, a 
telephonic conference would expedite the examination of this matter, the Examiner is 
invited to call the undersigned attorney at (603) 668-1400. 



I hereby certify that this correspondence is being deposited with the United 
States Postal Service as First Class Mail in an envelope addressed to: 
Commissioner of Patents and Trademarks, P.O. Box 1450, Alexandria, VA 22313- 
1450 on v\ i ^O^S at Manchester, New Hampshire. 
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Respectfully submitted, 




Todd A. Sullivan 
Attorney for Applicant 
Reg. No. 47.117 
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